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Executive Summary

As mandated, the Task Force to Study the Maryland Orphans’ Courts examined the composition
and purpose of the Orphans’ Courts in Maryland as well as reviewed, analyzed and compared the
Orphans’ Courts in each local jurisdiction, and researched the laws and practices of probate
courts throughout the Nation. Following this examination, the Task Force formulated a detailed
list of matters to consider. The matters were discussed and debated extensively and concluded
with the development of five recommendations which were either unanimously supported or
supported by the majority.

The Task Force to Study the Maryland Orphans’ Courts offers the following recommendations:

1) Orphans’ court judges be elected to a term of eight years. Upon a vacancy the governor shall
appoint a replacement to serve the remainder of the term in accordance with current Code.

2) Candidates for judge of the Orphans’ Court shall not specify a political party affiliation, shall
not appear on primary election ballots, and thus will appear on the general election ballot only.

3) Except in Montgomery County and Harford County, the judges of the courts shall receive an
annual salary and any benefits as set by their respective County Executives and County Councils,
City Mayor and City Council or County Commissioners.

4) An Orphans’ Court judge may not act as an attorney in a civil or criminal matter during a term
of office in any matter which is within the jurisdiction of any Orphans' Court of the state or in any
matter related to the administration of an estate or guardianship of a minor.

5) A Cross-Jurisdictional Probate Court be established for the purpose of adjudicating complex
estate matters upon election by a party to the anticipated proceeding at the local Orphans’ Court
level. The Orphans’ Courts as presently established would be retained. The current option of
framing an issue for consideration by a Circuit Court will thus be eliminated. Jurisdictions would
be based on the current Circuits. The attorney judge(s) of the Cross-Jurisdictional Probate Court
would be appointed by the Circuit Judge(s) of the Circuit, be state judiciary employees, and be
compensated as such.



Introduction: The Orphans’ Court - Purpose, History, Process

Members of the Task Force to Study the Maryland Orphans’ Court are acutely aware that the
role of the Orphans’ Courts in Maryland, a court of limited jurisdiction specific to probate
matters and responsible for some matters pertaining to guardianships, may not be understood by
all who read this report. Therefore, we provide the following information for context and
edification.

Purpose: The Orphans’ Court are charged by Estates and Trusts Article §2-102 with performing
judicial probate, directing personal representatives, and issuing orders necessary for the
administration of a decedent's estate. In other words, the responsibility of the Orphans' Court is
to ensure that the provisions of a will are followed, that the rights of heirs are protected in the
absence of a will, that creditor's rights are preserved, and that the personal representative duties
are met. The Orphans' Court settles disputes over estates and may rule on such matters

as testamentary capacity, fraud, and other matters related to validity of a will such as undue
influence and proper execution. The Orphans’ Court also secures the rights of minors and rules
on fees for attorneys and personal representatives. Administration of Trusts is not within the
jurisdiction of the Orphans’ Court as that responsibility is within the jurisdiction of the Circuit
Court.

History: The beginnings of probate in the English colony of Maryland can be traced back to
1635 when estates were probated by the Secretary of the Province until 1671 and then by the
Prerogative Court from 1671 to 1776. Orphans' Courts were first created in the State of
Maryland under the Acts of 1777. They were established in each county and served by a Register
of Wills. The thinking behind the name “Orphans' Court” was based on the Court of the Orphans
of the City of London and was deemed applicable since children of deceased male landowners
were considered orphans when the father died. Thus, this system was developed to protect their
inheritance interests. In 1851, the judges of the Orphans' Court became Constitutional Judges.
The Constitutional Convention of 1867 considered the elimination of the Orphans' Court,
ultimately choosing instead a substitute which provided for three elected judges. Constitutional
recognition of the Orphan's Court can be found in Maryland Constitution Article IV, §§ 1 and
40.

Maryland court structure places the Orphans’ Court at a horizontal level with the Circuit Court
and although its jurisdiction is limited to probate and property guardianship, it has full power to
enforce rulings within that jurisdiction.

Three Orphans’ Court judges sit in the City of Baltimore and each of Maryland’s counties,
except Harford and Montgomery counties, for a total of sixty-six Orphans’ Court judges seated
in Maryland. In 1964 and 1972, Montgomery County and Harford County, respectively, became
exempted from Section 40 of Article IV of the Constitution, which otherwise requires that there

3



be an Orphans' Court in every county and Baltimore City. Section 20(b) of Article IV provides
that the judges of those two counties "shall each, alternately and in rotation...sit as an Orphans'
Court for their county..." The Constitution has been amended to require the judges in Baltimore
City, Baltimore County and Prince George’s County to be attorneys and barred in the State of
Maryland. Those judges may preside over cases alone, whereas in the other jurisdictions, the
three judges sit together in a panel to hear matters. The three-judge panel must function as a
team. As part of the local community, they must blend their different perspectives and
experiences in the decision-making process for the good of the people being served. Candidates
for election and reelection as Orphans’ Court judge declare a party affiliation and appear on
primary election ballots for the declared party. The top three vote-getters from each party
advance to the general election. Candidates for election and reelection as Orphans’ Court judge
stand for election every four years, corresponding with the Maryland gubernatorial cycle.
Maryland’s Constitution requires Orphans’ Court judges to be Maryland citizens and residents of
their jurisdiction for at least 12 months before their election.

Process: The central responsibility of the Orphans’ Court is to supervise the administration of
estates of people who have died (legally known as a “decedent”) who own property in their sole
name. The responsibility applies whether there is a will or not (intestate.) The Orphans’ Court
has the authority to direct the conduct of personal representatives (referred to as executor in
some states), has jurisdiction over the guardianship of the property of minors and in some
counties, appoints guardians of minors. At the request of an interested person, an issue of fact
arising in the Orphan's Court may be transferred to the Circuit Court. If a person dies owning
assets that do not otherwise automatically pass to the decedent’s beneficiaries or heirs, Maryland
laws provide for an orderly process to transfer those assets. This process is known as probate.

Regardless of the presence of a will, when there are probate assets in the decedent’s sole name, a
personal representative is appointed to administer the estate. The personal representative is
responsible for identifying the decedent’s assets, ensuring that any final debts are valid and then
paid by the estate, paying administration expenses and taxes from the estate, and distributing any
remaining assets to the beneficiaries if there is a will, or to legal heirs if there is no will.

Typically, a personal representative must file an inventory of the nature and value of probate
assets, and within nine months of appointment the personal representative must file an
administration account representing what the decedent owned at death, what has been received
since death, and what payments or distributions have been made or are expected to be made to
legal heirs and/or beneficiaries. Following that initial filing, an administration account must be
filed every six months until the estate is closed.

Orphans’ Courts are responsible for examining and ultimately approving administration
accounts, ensuring that only appropriate payments are made from estate assets, and that
distributions are made to the proper beneficiaries or heirs. Payment of attorney’s fees and



personal representative’s commissions made from estate assets requires consent in certain cases,
or must be approved by the Orphans’ Court.

The Orphans’ Court judges are also responsible for adjudicating disputes which may arise
concerning an estate. Among such issues are questions over validity of a will or codicil, validity
of beneficiaries or heirs, disputes over claims of debt owed, disputes centering on distributions to
heirs, personal representative fees, attorney fees, and other matters being challenged. In formal
hearings, the Orphans’ Court judges, like other trial court judges, must consider the evidence and
testimony and apply the appropriate Maryland laws to resolve the dispute. A decision rendered
by an Orphans' Court may be appealed to the Circuit Court where it will be heard de novo (as a
new case) or to the Court of Special Appeals where it will be heard as an extension of the
existing record. Furthermore, issues of fact may be referred to other courts for determination by
judge or jury. The matter would then return to the Orphans' Court for any further proceedings.



Legislation, Mandates, and Members

In the 2021 session of the Maryland General Assembly, the House of Delegates passed
House Bill 681 — Task Force to Study the Maryland Orphans’ Court. The Senate supported
and passed it without changes and the legislation was enacted into law under Article II, §
17(c) of the Maryland Constitution, May 30, 2021.

The legislation was borne out of a desire to examine why there exists three structural forms of
Orphans’ Courts in Maryland (as described with more detail in the “History” section earlier)
though tasked with applying the same body of law: local Orphans’ Courts sitting as a panel of
three judges; local Orphans’ Courts with three judges sitting individually; Circuit Court judges
sitting as an Orphans’ Court. Additional questions underpinning the legislation centered on the
education and any specific requirements of those sitting as Orphans’ Court judges. The
mandates were explicit and broad, as defined below. The law mandates a report due on or
before January 1, 2022.

The entirety of the legislation can be found in Appendix C.

From Section 1, (f): The Task Force shall:

(1) examine the composition and purpose of the Orphans’ Courts in Maryland;

(2) review and compare the Orphans’ Courts in each local jurisdiction in Maryland;

(3) analyze and compare the laws and practices of other states relating to probate courts;

(4) examine any other research, analysis, or guidance related to the best practices of probate
courts; and

(5) make recommendations to improve the Orphans’ Courts in Maryland.



Membership

The Task Force membership as specifically dictated by the legislation:
“(b) The Task Force consists of the following members:

(1) two members appointed by the President of the Senate;

(2) two members appointed by the Speaker of the House;

(3) one member appointed by the Register of Wills Association;

(4) one member appointed by the Maryland Bar Association;

(5) an Orphans’ Court judge residing in a jurisdiction of more than 250,000 people,
appointed by the Governor;

(6) an Orphans’ Court judge residing in a jurisdiction of less than 250,000 people,
appointed by the Governor.

(c) The Governor shall designate the chair of the Task Force.”

Members

Legislative members of the Task Force:

The Honorable Vanessa Atterbeary, Delegate, District 13, Howard County
The Honorable Jason Buckel, Delegate, District 1B, Allegany County

The Honorable Ronald Watson, Senator, District 23, Prince George’s County
The Honorable Christopher West, Senator, District 42, Baltimore County

Gubernatorial appointees:

e The Honorable Athena Malloy Groves, Orphans’ Court Judge, Prince George’s County
e The Honorable Eric Wargotz, Orphans’ Court Judge, Queen Anne’s County

Register of Wills Association Appointee:
e The Honorable Paul Zimmermann, Register of Wills, Carroll County

Maryland Bar Association Appointee:
e Allan J. Gibber, Esq.

The Chair, as determined under the legislation by appointment of Governor Lawrence Hogan,
Jr., 1s Judge Eric Wargotz, M.D.

Staff to the Task Force is Dawn Ellison, Esq., Associate Legal Counsel, Internal Affairs
Division, Administrative Offices of the Court.






An attempt to examine competency of the different Orphans’ Courts throughout the state was
attempted through examining appeals data. The effort was abandoned when specific parameters
sought were not attainable. However, what could be gleaned from what was obtained is that the
number of appeals does not appear excessive across the jurisdictions. Additionally, we examined
how often the Orphans’ Court met and what day(s), and the number of judges required to render
decisions if sitting as a panel (majority rules). We discussed attorney judges’ ability to practice
law in some jurisdictions, while not in others, and the restrictions for the former. The manner in
which compensation is approved for judges of the Orphans’ Court, was also examined as it
differs among the jurisdictions: some require approval by the legislature while others do not.

(3) Analyze and compare the laws and practices of other states relating to probate

Courts:

The Task Force performed a comparative evaluation with review and discussion of probate
process among the fifty United States. This was tabulated and can be found in Appendix C.

(4) Examine any other research, analysis, or guidance related to the best practices of

probate courts:

There exists a document entitled “National Probate Court Standards” produced under the
auspices of the National College of Probate Court Judges with the most recent edition published
in 2013 (found in Appendix C). The Task Force reviewed and discussed this document and
concluded that the Orphans’ Courts of Maryland were complying. A substantial body of material
in the document pertain to Guardianships and we decided to defer consideration of
“Guardianship matters in the Orphans’ Court” due to ongoing legislative consideration of the
broader topic of Guardianships. The concept of a “Cross-Jurisdictional Probate Court” was
discussed in detail. Continuing education of Orphans’ Court judges through the Judicial College
was examined and determined that since the Orphans’ Court judges have the same requirements
for continuing education as all judges in Maryland, then no further consideration of this topic
was necessary. Non-partisan versus partisan election of Orphans’ Court judges was discussed, as
well as length of term. We also considered the topic of timeframes of estate closures and tape
recording versus transcripts of Orphans’ Court proceedings but did not consider these worthy of
further discussion based on the nuances of estates and existing court practices.



Recommendations

The Task Force to Study the Maryland Orphans’ Courts concluded its work on December 13,
2021. The fifth and final mandate:

(5) Make recommendations to improve the Orphans’ Courts in Maryland.

This mandate is met by the offering of five recommendations as follows which were either
unanimously supported or supported by the majority:

Recommendation #1

On the matter of the length of terms for Orphans’ court judges.

Md. Code pertaining to length of terms —

Md. Constitution Article XVII, § 3:

All State and county officers elected by qualified voters (except judges of the Circuit Courts,
judges of the Supreme Bench of Baltimore City, judges of the Court of Appeals and judges of
any intermediate courts of appeal) shall hold office for terms of four years, and until their
successors shall qualify. (Section effective until approval of amendments proposed by Acts 2021,
c. 82,81, and Acts 2021, c. 83, § 1. See, also, Art. 17, § 3 effective after approval of
amendments proposed by Acts 2021, c. 82, § 1, and Acts 2021, c¢. 83, § 1.)

Recommendation:

That the code be amended to stipulate Orphans’ Court judges are elected to a term of eight years.
Upon a vacancy the governor shall appoint a replacement to serve the remainder of the term in
accordance with current Code.
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Recommendation #2

On the matter of candidates for Orphans’ Court Judge specifying a party
affiliation.

Md. Code pertaining to party affiliation -

Md. Code Annotated Election Law § 5-203(a)(2):

Unless the individual is a registered voter affiliated with the political party, an individual may
not be a candidate for:

(1) an office of that political party; or

(i1) except as provided in subsection (b) of this section, nomination by that political party.

Md. Code Ann., Election Law § 5-203(b):

The requirements for party affiliation specified under subsection (a) of this section do not apply
to a candidate for:

(1) a judicial office; or

(2) a county board of education.

Recommendation:

That the Code be amended to reflect those candidates for judge of the Orphans’ Court shall not
specify a political party affiliation, shall not appear on primary election ballots, and thus will
appear on the general election ballot only.
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Recommendation #3

On the matter of Orphans’ Court judge Compensation.

The following changes are recommended (in bold):
Md Code Estates & Trusts, Section 2-108 - Judges' compensation

(a)(1) Except in Montgomery County and Harford County, the judges of the courts shall receive
compensation and allowances as prescribed by law.

(2) Unless otherwise provided by their respective jurisdictions, the compensation shall be
paid in monthly installments.

(3) Mileage or travel expenses may not be allowed to a judge for attending sessions of the
judge's court except as specifically provided by their respective jurisdictions.

(b) Except in Montgomery County and Harford County, the judges of the courts shall
receive an annual salary and any benefits as set by their respective County Executives and
County Councils, City Mayor and City Council or County Commissioners.

(¢) (1) Except in Montgomery County and Harford County, a county shall pay a pension, as
determined by their respective County Executives and County Councils, City Mayor and City
Council or County Commissioners, in the same manner as salaries are paid during active service,
to each judge of the Orphans' Court who:

(i) Has terminated active service;

(ii) Has reached 60 years of age; and

(iii) Has completed at least eight years of office.
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Recommendation #4

On the matter of establishing a uniform provision for attorney practice
parameters as Orphans’ Court judges.

ISSUE: The Task Force believes that the current law is unfair to attorneys serving as Orphans’
Courts judges as they are prevented from practicing any aspect of law in a majority of the
jurisdictions. Est and Trusts § 2-109 addresses the restriction of an Orphans’ Court judge to
practice law. Generally, it provides that an Orphans’ Court judge may not act as an attorney at
law 1n a civil or criminal matter during a term of office. It then creates exceptions for judges in
seven counties, of which the exceptions are not uniform. The Task Force believes that
restrictions should be uniform throughout the State and should be limited to matters that may
come before the orphans’ court or are related to the administration of an estate. The change
recommended below represents the entirety of a “new” § 2-209.

PROPOSED LEGISLATION (changes in bold)

§ 2-109. Restriction on judge's practice of law
In general - A judge of the court may not act as an attorney at law in a civil or criminal
matter during a term of office in any matter which is;

(a) within the jurisdiction of any Orphans' Court of the state, or
(b) related to the administration of an estate or guardianship of the minor.
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Recommendation #5

On the matter of establishing a Cross- Jurisdictional Probate Court.

Article IV of the Maryland Constitution should be amended to create a new Section 40A, entitled
“Cross-Jurisdictional Probate Judges.” Under this new heading, the amended text should provide
that the judges of each of Maryland’s eight Circuit Court judicial circuits shall appoint one or
more Cross-Jurisdictional Probate Judges, as determined by the Legislature. Each Cross-
Jurisdictional Probate Judge shall be a citizen of the State of Maryland, shall have been a
resident of the Circuit Court judicial circuit for which the judge was appointed for the twelve
months preceding the judge’s appointment, shall have been admitted to practice law in this State,
shall be a member in good standing of the Maryland Bar, and shall be most distinguished for
integrity, wisdom and sound legal knowledge.

Each of the Cross-Jurisdictional Probate Judges shall be paid such compensation as may be
regulated by Law, to be paid by the State of Maryland. Each Cross-Jurisdictional Probate Judge
shall serve for a term of six years and shall be eligible for re-appointment. In case of a vacancy
in the office of Cross-Jurisdictional Probate Judge, the judges of the applicable Circuit Court
judicial circuit shall appoint a suitable person to fill the vacancy for the residue of the term.

The Cross-Jurisdictional Probate Judges shall have and exercise all the power, authority, and
jurisdiction to adjudicate disputes arising in the Orphans' Courts within the Circuit Court judicial
circuit of which the present Orphans’ Courts preside.

In the event of a controversy before the Orphans’ Court requiring a hearing, any of the parties to
the case may, prior to the commencement of the hearing, file a request with the Orphans’ Court
that the hearing be conducted before a Cross-Jurisdictional Probate Judge. Upon the filing of
such a request, the case will be heard and decided before a Cross-Jurisdictional Probate Judge
appointed by the Circuit Court judges of that Circuit Court judicial circuit. The current option of
framing an issue for consideration by a Circuit court will thus be eliminated.

Any hearing before a Cross-Jurisdictional Probate Judge shall follow the rules of practice and
procedure set forth in the Maryland Rules or under any statute.

The Court of Special Appeals shall have exclusive appellate jurisdiction over any reviewable
judgement, decree, order, or other action of a Cross-Jurisdictional Probate Judge. The appeal
shall be heard on the record established at the hearing before the Cross-Jurisdictional Probate
Judge. As provided in Section 12-701 of the Courts and Judicial Proceedings Article, an appeal
from a judgement, decree, order, or other action of a Cross-Jurisdictional Probate Judge shall
stay all proceedings concerning the issue appealed.
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TASK FORCE TO STUDY THE MARYLAND ORPHANS’
COURTS

Meeting Agenda

September 30, 2021
11:00am

Maryland Judicial Center, Room 133, 187 Harry S. Truman Parkway, Annapolis, MD
21401 and via Zoom for Government

I. Welcome and Call to Order—Chair, Hon. Eric Wargotz
¢ Notice to Participants of Meeting Recording
e Roll call
e Review of Task Force Mandates from House Bill 681
e Review of Task Force Operating Procedures
II. New Business—Review of Foundational Research
a) Composition and Purpose of the orphans’ courts in Maryland

b) Review and compare the orphans’ courts in each local jurisdiction in Maryland

c) Examine any other research, analysis, or guidance related to the best practices of
probate courts

d) Analyze and compare the laws and practices of other states relating to probate
courts

II. Adjournment



TASK FORCE TO STUDY THE
MARYLAND ORPHANS’ COURTS

Meeting Agenda

October 14, 2021
11:00am

Maryland Judicial Center, Room 238, 187 Harry S. Truman Parkway, Annapolis, MD
21401 and via Zoom for Government

I.  Welcome and Call to Order—Chair, Hon. Eric Wargotz

* Notice to Participants of Meeting Recording and Live Stream

* Roll call

* Approval of Minutes
II.  Old Business

* Foundational Research Information from 9 -30 -21 — Questions?
III. New Business

* Origins of the Task Force Legislation: Query of and Discussion with
Sponsor Delegate Buckel (2021 Legislation)

* Update regarding “Appeals Research.”

IV. Adjournment






B. State “origination” (legislature; executive action; agency):

4)  Training for Orphans’ Court Judges: Orientation and Continuing education
requirements

5) Partisan vs. Non-partisan

6) Term Length

7)  Elected vs. Appointed

8)  Guardianship matters

2. Other
9) Salaries, days, and hours worked for Orphans’
Court Judges vs. Circuit Court Judges
10) Tape recordings vs. transcripts.
11) Unanimity of decisions between courts vs. a majority vote
12) Concept: multi-jurisdictional Orphans’ Court system
13) Timeframe of Estate Closures

IV. Adjournment



TASK FORCE TO STUDY THE
MARYLAND ORPHANS’ COURTS

Meeting Agenda

November 4, 2021
11:00am

Maryland Judicial Center, Conference Rooms 322/323,
187 Harry S. Truman Parkway, Annapolis, Maryland
and via Zoom for Government

I.  Welcome and Call to Order—Chair, Hon. Eric Wargotz

* Notice to Participants of Meeting Recording and Live Stream
* Roll call
* Approval of Minutes

II.  Old Business

1) Orphans’ Court Judge(s) vs. Circuit Court Judge presiding

2) Process by which compensation is approved for Orphan Court Judges

3) Orphans’ Court attorney judges: matter of practicing law with the exception of
Probate law

4) Orphans’ Court judges: attorneys or non-attorneys

5) Elected vs. Appointed

6) Partisan vs. Non-Partisan

7) Term Length

III. New Business

* Remaining Task Force Timeline

IV. Adjournment



TASK FORCE TO STUDY THE
MARYLAND ORPHANS’ COURTS

Meeting Agenda

November 18, 2021
11:00am

Maryland Judicial Center, Conference Room 241,
187 Harry S. Truman Parkway, Annapolis, Maryland
and via Zoom for Government

I.  Welcome and Call to Order—Chair, Hon. Eric Wargotz

* Notice to Participants of Meeting Recording and Live Stream
* Rollcall

* Approval of Minutes

I. New Business

e Discussion of Draft Recommendations (5)

lll. Adjournment



TASK FORCE TO STUDY THE
MARYLAND ORPHANS’ COURTS

Meeting Agenda

December 2, 2021
11:00am

Maryland Judicial Center, Training Room 133,
187 Harry S. Truman Parkway, Annapolis, Maryland
and via Zoom for Government

I.  Welcome and Call to Order—Chair, Hon. Eric Wargotz

* Notice to Participants of Meeting Recording and Live Stream
* Rollcall
* Approval of Minutes

Il. New Business

* Review of final draft (5) recommendations.

lll. Adjournment
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Minutes of the Task Force to Study the Maryland Orphans’ Court
September 30, 2021, 11:15am
Honorable Eric Wargotz, presiding
Via Zoom for Government and at Maryland Judicial Center, Room 133,

187 Harry S. Truman Pkwy, Annapolis, MD 21401

Members Present:

Judge Eric Wargotz, Chair
Senator Ron Watson
Allan J. Gibber, Esq.
Senator Chris West

Others Present:

Dawn Ellison, Esq., Staff
Suzanne Pelz
Heather Marchione

Minutes

The meeting was called to order and a roll call was taken. Notice was given to participants that
the meeting was being recorded and livestreamed for purposes of public viewing. House Bill
681 was reviewed with members, with each of the five mandates under (2)(f) read into the
record. Members agreed that the task force would identify areas of research they feel will be
useful, they will discuss which matters should be researched, and the chair will direct Staff to
conduct the research.

All documents distributed to the members prior to the meeting were reviewed, “Foundational
Information for Task Force Mandate (1) and (2),” “National Probate Standards version 2013,”
“Orphans’ Court Transcript Options,” “History of the Orphans’ Court,” and “Probate Court
Nationwide Information.”

It was noted that one document should be edited to reflect that in Harford and Montgomery
Counties, circuit court judges sit as an Orphans’ Court for the respective counties.

Members discussed what might be areas of focus for the members to address the mandates. A
guestion was raised as to whether the task force should look into guardianships, but members



agreed that specifically looking into guardianships could require more time than what is
allotted, and this was not further considered. Local jurisdictional authority and legislative
process over changes to the orphans’ court and the potential role of state legislative authority
impacting the orphans’ courts was discussed. Although a number of topics for potential
consideration were raised and not further considered, members focused on two potential areas
for the task force in some detail: (1) operation of the Orphans’ Court in the timely disposition of
estates and (2) need for continuing education (CE). Clarification of Orphans’ court judges CE
activities was provided. These two topics were not further considered. There was further
discussion among the members regarding which matters the task force should review and
study, and a consensus desire was expressed to request the sponsor of the task force legislation
to offer insight as to its formulation and goals.

Comment was offered in support of the manner in which the current Orphans’ Court system
operates and in particular in comparison to other states, and in following what is described in
the “National Probate Standards” document. The members discussed the need to underpin any
recommendations in the Task Force final report with research (facts, data/metrics) which would
serve to support any suggested changes to the current system. Taking that approach, members
agreed to review appeals of Orphans’ Court cases as an attempt to examine competency of
Orphans’ Court judges as some jurisdictions require judges to be attorneys and a majority of
the jurisdictions do not require judges to be attorneys. Specifically, group consensus was to
review the number of appeals from each jurisdiction to the circuit court, number of appeals
that went directly to Court of Special Appeals, the type of appeal (de novo vs. other appeal), the
reason for the appeal and final outcome of the appeal. Staff was asked to obtain this appeal
data from Orphans’ Courts in the State.

The mask requirement was reviewed for meeting in person at the Maryland Judicial Center.
The meeting was adjourned at 12:19pm.

Next meeting: October 14, 2021 at 11:00am.



Minutes of the Task Force to Study the Maryland Orphans’ Court
October 14, 2021, 11:04am
Honorable Eric Wargotz, presiding
Via Zoom for Government and at Maryland Judicial Center, Room 238,

187 Harry S. Truman Pkwy, Annapolis, MD 21401

Members Present:

Judge Eric Wargotz, Chair
Del. Vanessa Atterbeary
Allan J. Gibber, Esq.
Judge Athena Groves
Sen. Chris West

Hon. Paul Zimmerman

Others Present:

Dawn Ellison, Esq., Staff
Suzanne Pelz, Esq.
Brenda Mulju

Minutes

The meeting was called to order. Notice given to participants that meeting was being recorded and
livestreamed for purposes of public viewing.

Notice given to members that they can submit travel vouchers to be reimbursed for travel. Staff was
tasked to advise Task Force members on how to submit those vouchers.

The minutes from the September 30, 2021 meeting were approved by unanimous consent.

Since Delegate Buckel, a member of the Task Force and the sponsor of the Task Force legislation was
unable to participate in follow-up to a request from the prior meeting, he requested that his letter of
February 12, 2020 to his colleagues in the legislature, re “Task Force to Study the Maryland Orphans’
Court,” be distributed to the members for review. He had conveyed to the Chair that this letter summed
up his main concerns which led to creation of the Task Force.

Roll call was taken.

Questions regarding the February 12, 2020 letter were presented, followed by a lengthy and in-depth
discussion among members regarding the topics to be considered by the task force. As an overriding
consideration, the matter of current local jurisdictional control of many of these matters versus State
Legislative and Executive control to ensure uniformity, was also discussed. Members agreed that at the
next meeting they would further this discussion and decide which of the topics to move forward towards
further consideration. The topics are listed below:

1) Orphans’ Court Judge vs. Circuit Court Judge sitting over proceedings



2)
3)

4)

5)
6)
7)

8)

9)

Must the Orphans’ Court judge be an attorney or not
Should there be a multi-jurisdictional Orphan’s Court system installed

Orphans’ Court judges allowed to continue their private practice with the
exception of Probate Law

More training for Orphans’ Court Judges
Partisan vs. Non-partisan
Elected vs. Appointed

Discuss the different salaries, days and hours worked for Orphans’ Court Judges
vs. Circuit Court Judges

Unanimity of decisions between courts vs. a majority vote

10) Tape recordings vs. transcripts.

11) Guardianship matters in the Orphans Court

12) Timeframes of Estate Closures

13) Term Length

It was mentioned that the current Continued Education requirements (and ethics requirements) for
Orphans’ Court judges is the same as all other judges, which is two (2) full days of courses.

Members agreed that discussion would be held off until the next meeting when a full panel was
expected to be in attendance.

A member received a letter from Harford County Administrative Judge and will forward to Staff to
disseminate to all members. Update was provided on appeals data research. Staff notified members
that she was informed research would be complete by 10/28 meeting. Staff was asked to communicate
that the data is needed by 10/26.

Meeting adjourned at 12:04pm.

Next Meeting: October 28, 2021, at 11:00am.



Minutes of the Task Force to Study the Maryland Orphans’ Court
November 4, 2021, 11:00am
Honorable Eric Wargotz, presiding
Via Zoom for Government and at Maryland Judicial Center, Room 322,

187 Harry S. Truman Pkwy, Annapolis, MD 21401

Members Present:

Judge Eric Wargotz, Chair
Del. Vanessa Atterbeary
Del. Jason Buckel

Allan J. Gibber, Esq.
Judge Athena Groves
Sen. Chris West

Hon. Paul Zimmermann

Others Present:

Dawn Ellison, Esq., Staff
Brenda Mulju

Minutes

Meeting called to order. Notice given to participants that meeting was being recorded and
livestreamed for purposes of public viewing.

Roll call was taken.
The minutes from the October 28th, 2021 meeting were approved unanimously.

Three corrections were made to the record: (1) The Orphans’ Court does not have jurisdiction
over Trusts; (2) Orphans’ Courts in the State of Maryland that sit as a panel do not need to have
unanimity among the panel members for rulings; (3) Estates and Trusts §2-108 covers Judicial
Compensation for Orphans’ Court judges and specifies which jurisdictions do not require the
State’s approval to determine compensation of Orphans’ Court judges.

Old Business Was Discussed:

Members discussed each of the items from the list at length. After spirited debate and in-depth
discussion, the members concluded that they would develop recommendations for the final
report pertaining to the following matters (with any lead member responsible for the initial
draft indicated in parentheses) : (1) a regional or multi-jurisdictional Probate Court with
appointment of its attorney judges, retention of the local Orphans’ Courts, and charged with



handling complex cases once elected by the parties (Senator West) (2) Uniform provisions to
allow attorneys to practice law as Orphans’ Court judges (Counselor Gibber) (3) Jurisdiction
over determining Orphans’ Court Judge Compensation (Judge Groves) (4) cross-filing (no party
affiliation) for election of Orphans’ Court judges, (5) Orphans’ Court Judge term extension to 8
years from 4 years.

New Business was deferred to the next meeting.
Meeting adjourned at 12:20pm.

Next Meeting: November 18, 2021 at 11:00am.



Minutes of the Task Force to Study the Maryland Orphans’ Court
November 18, 2021, 11:00am
Honorable Eric Wargotz, presiding
Via Zoom for Government and at Maryland Judicial Center, Conference Room 241,

187 Harry S. Truman Pkwy, Annapolis, MD 21401

Members Present:

Judge Eric Wargotz, Chair
Del. Jason Buckel

Allan J. Gibber, Esq.
Judge Athena Groves
Sen. Ron Watson

Sen. Chris West

Hon. Paul Zimmermann

Others Present:

Dawn Ellison, Esq., Staff
Minutes

Meeting called to order at 11:01am. Notice given to participants that meeting was being
recorded and livestreamed for purposes of public viewing.

Roll call was taken.

The minutes from the October 28th, 2021 meeting were approved unanimously.

Old Business Was Discussed:

After an in-depth discussion, the members finalized their thoughts on the draft
recommendations which included a few edits as follows:

Draft Recommendation #1:

If a vacancy occurs during the term, the Governor will appoint someone to complete the term
as is currently in the Code.



Draft Recommendation #2:

Eliminate the primary election for Orphans’ Court Judges and have the candidates for judge on
ballot for general election only.

Draft Recommendation #3:

Compensation, including benefits for Orphans’ Court judges would be determined by respective
jurisdictions.

Draft Recommendation #4:

Attorney Orphans’ Court Judges may not act as an attorney in any manner within the
jurisdiction of any Orphans’ Court or related to the administration of an estate or guardianship
of a minor but can serve in any other matter.

Draft Recommendation #5:

Creation of cross-jurisdictional probate judges, that will be appointed in each of the judicial
circuits. This will provide parties an option to have case heard before the probate judge and
remove option of having case heard by Circuit Court, except only as to appeal from the
Orphans’ Court.

New Business was discussed:

Members reviewed the remaining objectives and timeline between now and the final meeting.
Draft report to be sent to members for circulation within the last two weeks before final
meeting. With discussion of the final report at the last meeting

Meeting adjourned at 12:08pm.

Next Meeting: December 2, 2021 at 11:00am.



Minutes of the Task Force to Study the Maryland Orphans’ Court
December 2, 2021, 11:00am
Honorable Eric Wargotz, presiding
Via Zoom for Government and at Maryland Judicial Center, Room 133,

187 Harry S. Truman Pkwy, Annapolis, MD 21401

Members Present:

Judge Eric Wargotz, Chair
Allan J. Gibber, Esq.
Judge Athena Groves
Senator Ron Watson
Senator Chris West

Hon. Paul Zimmermann

Others Present:

Dawn Ellison, Esq., Staff
Brenda Mulju

Minutes

Meeting called to order at 11:01am. Notice given to participants that meeting was being recorded and
livestreamed for purposes of public viewing.

Roll call was taken.

The minutes from the November 18th, 2021 meeting were approved unanimously.

New Business Was Discussed:

Members reviewed the final draft of the five (5) recommendations.
Recommendation (1): No changes.

Recommendation (2): There was discussion regarding the elimination of candidates appearing on the
Primary Election. However, the members concluded that everyone who met the requirements would
appear on the general election ballot.

Recommendation (3): There was discussion regarding the proposed language governing the payment of
salary and benefits to Orphans’ Court Judges possibly permitting the jurisdictions to pay less than what
they currently pay. However, it was concluded that a jurisdiction could not reduce a pension that they
have earned and are already vested. Members agreed to modify this recommendation to state that an
Orphans’ Court Judge would be eligible for a pension after eight years rather than after two terms.

1



Recommendation (4): No changes.

Recommendation (5): No changes.

Final Timeline Discussion

A tentative remaining timeline was outlined. It was agreed that a draft of the cover letter and report
would be completed by December 10, 2021, and shared with the members. Members would be asked
to share any comments with the chair no later than 12pm on December 14, 2021. The final report to the
Governor, Speaker of the House and Senate President would include all agendas, minutes, and materials
distributed as appendices.

Meeting adjourned at 11:20am.

Next Meeting: December 16, 2021, at 11:00am.

***These minutes were approved via email on 12/13/21***
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LAWRENCE J. HOGAN, JR., Governor Ch. 525

Chapter 525

(House Bill 681)
AN ACT concerning
Task Force to Study the Maryland Orphans’ Courts

FOR the purpose of establishing the Task Force to Study the Maryland Orphans’ Courts;
providing for the composition, chair, and staffing of the Task Force; prohibiting a
member of the Task Force from receiving certain compensation, but authorizing the
reimbursement of certain expenses; requiring the Task Force to study and make
recommendations regarding certain matters; requiring the Task Force to report its
findings and recommendations to the Governor and the General Assembly on or
before a certain date; providing for the termination of this Act; and generally relating

to the Task Force to Study the Maryland Orphans’ Courts.

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF MARYLAND,
That:

(a)  There is a Task Force to Study the Maryland Orphans’ Courts.
(b) The Task Force consists of the following members:
(1) two members appointed by the President of the Senate;

(2) two members appointed by the Speaker of the House;

3)

& one member appointed by the Register of Wills Association;
3 (4) one member appointed by the Maryland Bar Association;

£ (5) an orphans’ court judge residing in a jurisdiction of more than 250,000
people, appointed by the Governor; and

£5 (6) an orphans’ court judge residing in a jurisdiction of less than 250,000
people, appointed by the Governor.

(c) The Governor shall designate the chair of the Task Force.
(d)  The Administrative Office of the Courts shall provide staff for the Task Force.
(e) A member of the Task Force:

(1) may not receive compensation as a member of the Task Force; but
11—



Ch. 525 2021 LAWS OF MARYLAND

(2) 1s entitled to reimbursement for expenses under the Standard State
Travel Regulations, as provided in the State budget.

) The Task Force shall:

(1) examine the composition and purpose of the orphans’ courts in
Maryland,;

(2) review and compare the orphans’ courts in each local jurisdiction in
Maryland,;

(3) analyze and compare the laws and practices of other states relating to
probate courts;

(4) examine any other research, analysis, or guidance related to the best
practices of probate courts; and

b) make recommendations to improve the orphans’ courts in Maryland.

(2) On or before January 1, 2022, the Task Force shall report its findings and
recommendations to the Governor and, in accordance with § 2-1257 of the State
Government Article, the General Assembly.

SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall take effect July
1, 2021. It shall remain effective for a period of 1 year and, at the end of June 30, 2022, this
Act, with no further action required by the General Assembly, shall be abrogated and of no
further force and effect.

Enacted under Article II, § 17(c) of the Maryland Constitution, May 30, 2021.



Foundational Information for Task Force Mandates (1) and (2)!

“The Task Force shall:
(1) Examine the composition and purpose of the orphans’ courts in Maryland;

Composition of MD Orphans’ Courts

e 3judges in each jurisdiction, except Harford and Montgomery. In Harford County and Montgomery County, judges on
the respective circuit courts rotate to hear orphans’ court matters.

https://www.mdcourts.gov/sites/default/files/import/orphanscourt/pdfs/ocjudgesregisters.pdf

o NOTE: Per, The Judiciary Human Resources Department (JHRD), the vacancy in Kent County has been filled by
the Hon. Susan W. Pritchett (per a letter from Governor Hogan dated April 20, 2021).

e Attempts were made to collect demographic information on the judges of the orphans’ courts in Maryland. However,
this data is not reliably available as JHRD does not have demographic information for the Judges. We are aware
however, through interactions with Orphans’ Court judges that diversity in the Court exists.

Purpose
“Orphans' Court

The Orphans’ Court is Maryland’s probate court and presides over the administration of estates. In simpler terms, the main
job of the Orphans’ Court is to supervise the management of estates of people who have died — with or without a Will —
while owning property in their sole name. It has authority to direct the conduct of personal representatives, has jurisdiction
over the guardianship of the property of minors and in some counties, appoints guardians of minors. “

Source: https://mdcourts.gov/orphanscourt



Maryland Constitution Article IV, § 40--Judges

(a) “The qualified voters of the several Counties, except Montgomery County and Harford County, shall elect three Judges of
the Orphans' Courts of Counties who shall be citizens of the State and residents, for the twelve months preceding, in the
County for which they may be elected.

(b) The qualified voters of the City of Baltimore shall elect three Judges of the Orphans' Court for Baltimore City who shall be
citizens of the State and residents, for the twelve months preceding, in Baltimore City and who have been admitted to
practice law in this State and are members in good standing of the Maryland Bar.

(c) The qualified voters of Prince George's County shall elect three Judges of the Orphans' Court for Prince George's County
who shall be citizens of the State and residents, for the twelve months preceding, in Prince George's County and who
have been admitted to practice law in this State and are members in good standing of the Maryland Bar.

(d) The qualified voters of Baltimore County shall elect three Judges of the Orphans' Court for Baltimore County who shall be
citizens of the State and residents, for the twelve months preceding, in Baltimore County and who have been admitted to
practice law in this State and are members in good standing of the Maryland Bar.

(e) The Judges shall have all the powers now vested in the Orphans' Courts of the State, subject to such changes as the
Legislature may prescribe.

(f) Each of the Judges shall be paid such compensation as may be regulated by Law, to be paid by the City or Counties,
respectively.

(g) In case of a vacancy in the office of Judge of the Orphans' Court, the Governor shall appoint, subject to confirmation or
rejection by the Senate, some suitable person to fill the vacancy for the residue of the term.



(2) Review and compare the orphans’ courts in each local jurisdiction in Maryland;”
e Two jurisdictions with Orphans’ Courts meet to hear cases 3 or more times a week
e 20 jurisdictions with Orphans’ Courts meet to hear cases less than 3 times a week
e 20 jurisdictions with Orphans’ Courts meet to hear cases on Tuesdays

Jurisdiction # of Judges Judge must be Cases heard by How often hear cases When cases are heard
an Attorney

Allegany County 3 No Panel 2x a week Tuesdays & Fridays

Anne Arundel County 3 No Panel 2x a week Tuesdays & Thursdays

Baltimore City 3 Yes Individual 5x a week Monday-Friday

Baltimore County 3 Yes Individual 5x a week Monday-Friday

Calvert County 3 No Panel 1x a week Every Tuesday

Caroline County 3 No Panel 1x a week Every Tuesday

Carroll County 3 No Panel 2x a week Mondays & Tuesdays

Cecil County 3 No Panel 1x a week Tuesdays (approx. 8:30a-

1pm)

Charles County 3 No Panel 1x a week Tuesdays

Dorchester County 3 No Panel 1x a week Tuesdays (from 2-4pm)

Frederick County 3 No Panel 2x a week Tuesdays &Thursdays



Jurisdiction
Garrett County

*Harford County

Howard County
Kent County

*Montgomery County

Prince George’s County

Queen Anne’s County

St. Mary’s County

Somerset County
Talbot County

Washington County

# of Judges Judge must be Cases heard by How often hear cases When cases are heard
an Attorney

3 No Panel 1x a week Tuesdays (from 10am-

12pm)

Circuit Court  Circuit Court Individual Docket held 1x a week = Thursdays

Judges rotate Judge

3 No Panel 1x a week Wednesdays

3 No Panel 1x a week Tuesdays

Circuit Court
Judges rotate

Circuit Court
Judge;

Yes

No

No

No
No

No

Individual; (Judge
assigned civil
motions that week
handles the docket)

Individual

Panel

Panel

Panel
Panel

Panel

Docket held 4x a week

3x-5x a week

1x a week

1x a week (pre-COVID 2x
a week) every 2" & 4t
Tuesday)

1x a week
1x a week

1x a week

Tuesdays-Fridays;

Tuesdays, Wednesday
& Thursdays (standing
days) Monday &
Friday (for cases that
require multiple days)
Tuesdays

Fridays
(pre-COVID every 2" & 4th
Tuesday)

Tuesdays
Tuesdays

Tuesdays



No Panel 1x a week Tuesdays

Wicomico County 3

Worcester County 3 No Panel 1x a week Tuesdays

*MD Constitution Art. IV §20(b) “The judges of the Circuit Courts for Montgomery and Harford Counties shall each, alternately and in rotation
and on schedules to be established by those judges, sit as an Orphans’ Court for their County, and shall have and exercise all the power, authority

and jurisdiction which the present Orphans’ Courts now have and exercise, or which may hereafter be provided by law”.

" All information in this document is as of September 2021.






